 

Why Electronic Recording is a Good Thing
 

E-recording offers several benefits.  Probably the most important is that you, as a submitter of a document for recording, can know almost instantaneously whether a document has been accepted for recording.  In the case of a document submitted by mail, if it turns out that there is some deficiency that precludes recording, you then have to wait until the document arrives back at your office and you can then correct the document and resubmit it.  That may take some time.  If in the meantime a grantor has gone bankrupt, or an intervening lien is filed, or something else happens in the chain of title, it could complicate matters for your client and possibly for yourself.  With an e-recording, these problems can be resolved on the same day.
 

I also think there is less effort involved in filing electronically than in neatly typing and proofing a cover letter, cutting a check from your trust account, etc., which are savings to you and your client.
 

In addition, electronic recording offers the flexibility of movement and time.  I had a matter in which a tax-driven deal had to close, and the parties, located in 5 different states, finally reached resolution of the outstanding issues about 20 minutes before the wiring deadline.  Since we had previously deposited the recording documents with the title company, all we had to do was authorize the title company to record them.  The principal title officer was out of his office, but was able to pull over safely to the side of the highway, and record and insure our deal from his car.  E-recording saved the day.
 

As another example, HUD multi family mortgage loans used to (probably still do) require the issuance of a title policy at closing, with the recording data filled in.  What that used to mean is that we would sign documents in Milwaukee in the morning, wait for the title company to drive them to the Register in some other county, record them, get numbers assigned, and then drive back to Milwaukee several hours later with an issued policy, at which time we could complete the proceedings.  With electronic recording, there is no need to leave the closing room, a great savings to you and your client.
 

Finally, although this may be a "temporary" problem, e-recording can assist you with the order of recording.  Presently, there are several ways that a recording can make it to the Register's Office -- at the counter, by mail, in a title company drop box, or electronic submittal.  The statutes require that documents are recorded in the order received, but the statutes do not give guidance as to how to prioritize the order of receipt among these different methods of delivery.  In some counties, it is possible to skip to the head of the line with an electronic recording, and that might make all the difference to your client some day.  I say this is a "temporary" problem because if, as we suspect, more and more documents will be recorded electronically, it is very easy to establish the order of receipt with an electronic submittal. 
 

E-recording might also have other benefits, such as reducing the need for clerical staff in some ROD offices, which could help with County finances.  I've tried to stick to the items I found of particular interest to my practice.
 

Wisconsin adopted the Uniform Real Property Electronic Recording Act (Sec. 706.25), which anticipates that other states are already allowing e-recording.  One of the goals is to establish some uniformity among the states that are doing so.  So, I also think that as a state we need to be prepared for a much more electronic future; certainly it was the legislature's mandate in adopting URPERA and similar laws.
 

Preventing Fraud
 

One of the most important discussions that took place at the Council was whether and how electronic recording may be more susceptible to fraudulent activity than paper recordings.  Certainly we've seen an uptick in fraud in the paper world in the last few years.  Part of the Council's goal was to adopt standards that we felt would help to lessen the possibility of such frauds.
 

First, most of the fraud that takes place will be no different in the electronic world than it is in the paper world.  Forged signatures, forged notaries - these are events that are independent of the means of delivery of the document to the Register.  E-recording at the present time means creating a TIF file of an ink signed document; so the documentary fraud occurs without regard to how the document gets to the Register.  In the future, as the documents themselves become "electronic records" (think, for example, of signing a touch pad at the supermarket when using your credit card), there may be differences in how the fraud is committed.  But no set of rules can weed out all fraud.  See the next paragraph.
 

Second, the Council recommended that the state require that all electronic submissions meet the security standards of PRIA, the national property records administration trade group.  These are standards which evolve as computer code and usage evolves.  The standard is part of proposed Admin Code Chapter ADM 70, which is expected to be officially promulgated and effective by the end of summer.  
 

Third, the Council recommended, and the proposed rule incorporates, some additional requirements for submittal of documents.  Probably the most important of these is the use of Trusted Submitter Agreements, which must be filed with and approved by the Council.  This step addresses two important goals.  One, it allows the Council to observe who is intending to use the system, and to look for those who are up to no good (lawyer's disclaimer: this is not a guaranty that this can be determined in every case).  Two, it allows the Council to make sure that Trusted Submitters have been made aware of the process and the security requirements.  
 

This system of checks and balances is not foolproof.  No system is.  For example, if someone comes to the ROD's counter with a forged document that otherwise meets the conditions for recording, the Register is supposed to record that document and let the courts sort out who wins.  The electronic delivery of documents is just another conduit, like the US mails or the counter.  The mails, like e-recording, can also be used by someone sitting at home.  Hopefully, if the public uses lawyers for their real estate needs, there would be no fraud issues!
 

Your observation about fraud was a good one.  One that we spent considerable time wrestling with.  In California, for instance, they were so worried about it that the rules there require fingerprinting and registration of individuals who will be using the software.  We thought that such a system was more bureaucratic than is needed.  I am quite certain that the Council will continue to monitor this, and I invite all [interested parties] to let us know about your experiences with e-recording so that we can continue to monitor fraud issues.
 

My conclusion
 

Despite my earlier comments on the desirability of using an electronic system, there is nothing wrong with using paper.  There is nothing wrong with having a good relationship with your local Register so that any recording issues can be resolved informally and quickly.  But there are some distinct bonuses to the electronic system too.
 

